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the international writers, of whom you are justly proud. 
It is not too much to say that the undoubted stream of 
tendency in modern international law to mitigate the 
horrors of war, to humanize or to make less inhuman its 
methods, and to narrow the area of its consequential 
evils, is largely due to the policy of your statesmen and 
the moral influence of your jurists. 

The reason why you thus early in your young history 
as an independent power took so leading and noble a 
part in the domain of international law is not far to seek 
— it is at once obvious and interesting. 

In the first place, you were born late, in the life of the 
world, into the family of nations. The common law of 
England you had indeed imported and adopted as colo- 
nists in the Eastern States, but subject as you then were 
to the mother country, you had no direct interest or voice 
in international relations, which were entirely within the 
domain of the sovereign power. But when you asserted 
your independence, the laws of the family of nations, of 
which you then became a member, were bound up with 
and became in part the justification for your existence as 
a sovereign power, and assumed for you importance and 
pre-eminence beyond the common law itself. Further, 
your remoteness from the conflicts of European powers 
and the wisdom of your rulers in devoting their energies 
to the consolidation and development of home affairs gave 
to your people a special concern in that side of interna- 
tional law which affects the interests, rights and obliga- 
tions of neutrals ; and thus, it has come to pass that 
your writers have left their enduring mark on the law of 
nations touching allegiance, nationality, neutralization 
and neutrality, although as to these there are points which 
still remain indeterminate. 

It is substantially true to say that while to earlier 
writers is mainly due the formulation of rules relating to 
a state of war, to the United States — to its judges, writers 
and statesmen — we largely owe the existing rules which 
relate to a state of peace and which affect the rights and 
obligations of powers which, during a state of war, are 
themselves at peace. 

On the other hand, while in Great Britain writers of 
great distinction on international law are not wanting, 
and while the judges of her prize courts have done a 
great work in systematizing and justifying on sound 
principles the law of capture and prize, it is true to say 
that British lawyers did not apply themselves, early, or 
with great zeal, to the consideration of international 
jurisprudence. 

Nor, again, is the reason far to seek. Great Britain 
had existed for centuries before international law, in 
the modern sense, came into being. The main body 
of English law was complete. The common law, spring- 
ing from many sources, had assumed definite and com- 
prehensive proportions. It sufficed for the needs of the 
time. Neither English statesmen nor English lawyers 
experienced the necessity which was strongly felt on the 
Continent of Europe — the constant theatre of war — for 
the formulation of rules of international conduct. 

The need for these was slowly forced upon England, 
and it is hardly too much to say that to the British 
Admiral, accustomed to lord it on the high seas, interna- 
tional law at first came, not as a blessing and an aid, 
but as a perplexing embarrassment. 
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REASONABLENESS OF A PERMANENT 
TRIBUNAL. 

BY HON. J. H. STINESS, LL.D., OF THE SUPREME COURT OF 
RHODE ISLAND. 

If we were to take a poll of the country and ask the 
people from every part of the Union whether they believed 
a permanent tribunal of arbitration to be desirable, there 
would be, in my opinion, but a single answer, and the 
same response would come from our brethren across the 
water. There can be no difference among intelligent 
people as to the desirability of this method of settling in- 
ternational disputes. And since the science of war has 
progressed so rapidly we are coming almost face to face 
with the old paradox of an irresistible force meeting an 
impregnable object. If this continues as it promises to, 
our defences will be such that nobody can hurt us, and an 
enemy's attack will be such that nobody can repel it ; and 
consequently we shall have to find some other means of 
settling a dispute than by war. Of course, the only way 
is that which this Conference is gathered to consider. 

That international arbitration is desirable goes without 
saying ; but the more vital question is, whether it is prac- 
ticable. It seems to me that we may find an instructive 
parallel in the growth and development of the judicial 
system under which England and America are now living. 
As we turn back to our early history, we find that ques- 
tions of guilt or innocence were at that time determined 
by the barbaric ordeals of the hot iron, the hand in hot 
water, and others which were supposed to deliver the in- 
nocent and to convict the guilty. After the Norman 
Conquest, we find that the trial by battle was introduced, 
and that both civil and criminal questions were settled by 
that form of trial. Each contestant selected a champion, 
and those two fought, with batons and leathern targets, 
from sunrise until sunset, unless the question at issue 
were sooner decided. How does this differ from the con- 
duct of nations at present in case of war? There is no 
more sense or reason in determining national disputes in 
that way than there was formerly in determining individ- 
ual disputes in that way. No intelligent community would 
consider the former for an instant ; it seems to me impos- 
sible that any intelligent community can approve the 
latter. But this trial by battle, resorted to even in the 
reign of Elizabeth, was not formally abolished by act of 
Parliament until 1819. So slowly do customs change, so 
hard is it to wipe out that which has become a part of the 
history and practice of a people. 

We may look, I think, for exactly the same line to be 
followed in the case of international disputes as we find 
in the case of individual disputes. We have seen coun- 
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tries come to look at the proper way of settling difficul- 
ties in a far different manner from that which was 
formerly the case. It seems to me that there can be no 
question but that they will and must come, and are coming 
faster than we hoped or expected, to the agreement that 
international disputes shall be settled as now individual 
disputes are, by a court appointed for that purpose. 

But then you come to the question, What shall that 
court be, how shall it be established, how are we to get 
it to work? In our own countries we appoint a court by 
legislative authority ; but the two nations have no com- 
mon Parliament. How can they establish such a court? 
In the first place there must be a common sentiment of 
the people demanding it ; in the second place, it will be- 
come an established court by agreement and treaty of the 
nations. Whether there shall be a permanent tribunal or 
a court of arbitration, I do not think we need stop now 
to discuss. If the agreement can be reached between the 
two countries that their disputes shall be settled in that 
way, the rest will follow in due time. I should put the 
historical facts which were related to us this morning in 
a somewhat different way from Dr. Hale ; I should say 
that, instead of climbing the same mountain seventy-one 
times we have had a court which has held seventy-one 
sessions. This demonstrates the question of practicabil- 
ity. When you have established the principle, when it 
has been recognized by the two countries and acted upon, 
what is that but a court, and what more could you have 
under any form of tribunal? There are, of course, the 
great advantages of stability, of regularity, and of the re- 
spect that would be paid to a permanent tribunal ; but 
there are also advantages on the other side. For instance, 
there may be questions involving the historical records of 
boundaries, such as our commission is now investigating 
with regard to Venezuela, and such as require the services 
of expert historical students. There may be questions 
of maritime law, questions of international law, questions 
that require persons skilled not only in certain branches 
of international law but also in certain branches of science 
and historical study. 

It is objected that we cannot have such a court because 
there is no power to enforce its decrees. I do not con- 
sider that to be an objection of very great weight. Does 
anybody believe that either one of the nations entering 
into this agreement, after a court had decided against it, 
would reject the decision of its own court? How would 
it stand in the sight of other nations, — nay, how would it 
stand in its own self-respect? The moral obligation 
would, in my opinion, be amply sufficient to give the de- 
cision all the force that is needed. Has not this been so 
in cases of arbitration? There have been questions of 
boundary, questions involving national honor, questions 
which have come up at times of great heat and feeling 
between nations, and yet those decisions have always 
been respected and obeyed. Would it be less so under a 
treaty for permanent arbitration ? Why, even decisions 
of a base-ball umpire are respected and obeyed, however 
much growling there may be about it among the specta- 
tors. There is always a certain moral weight that goes 
with the decision of any person who has authority to decide 
a point. There is always a good deal of talk against a 
judge ; there would be a certain amount of friction and 
complaint against the decision of a court of arbitration or 
of a permanent tribunal. But I believe that those 
decisions, without any physical power behind them, would 
be, without exception, obeyed. 



As has been suggested, there is a power behind our 
own courts, the power of the marshal or the sheriff, the 
power of the posse comitatus. But how often have you 
ever known it called for except in cases of strikes, which 
were practically insurrection ? Suppose you have several 
nations joining in an agreement for arbitration, and 
agreeing, as a part of their treaty, to see to it that the 
decrees of the court are carried out, then a recalcitrant 
nation would stand in the same position as an individual 
who should undertake to defy the power of the state. 
You would get your posse comitatus in the combined power 
of the nations. 

Another objection that is made to this proposed court 
of arbitration is the difficulty in drawing a line as to what 
questions should be referred to it, and what questions 
should be left open to be determined between the state 
officers of the different countries. It is indeed difficult 
for anybody to draw prospective lines in legislation. 
There would be, doubtless, under any arrangement, ques- 
tions of jurisdiction, questions whether a certain matter 
belonged in one forum or another. But those, again, are 
matters of detail. Let the agreement be reached, draw 
the line anywhere, and the rest will come. No nation 
would go to war with another nation upon a question 
which was not embraced within the jurisdiction of its in- 
ternational court, when there was such a court in exist- 
ence to which it might be referred. The line would 
enlarge, those things would tend to settle themselves, as 
the spirit of friendliness among the nations increased. 

The first thing to be done, in order to bring about such 
a result, is to educate the sentiment of both countries to 
the point of demanding it of its executive officers, till they 
shall rise and say, " We who love our country and believe 
in its civilization are unwilling that this country should 
go to war with another country to settle a question of dis- 
pute between us, as we would be unwilling to go to war 
with batons and targets with our fellow-man to settle our 
individual disputes." When the officers are satisfied of 
that, on both sides of the water, they will come together. 
And when they come together to formulate a plan which 
is to carry out the united goodwill of the men of both 
countries, the way will be found, the details will be 
arranged, the line will be drawn, the tribunal will be estab- 
lished. Our present duty is to inform ourselves and all 
our fellow-citizens, and to arouse their interest to the 
point of demanding as their right that there shall be a 
permanent tribunal for the settlement of these questions. 
If we do not live to see it accomplished, — God grant that 
we may ! I believe that most of us will, — we may be 
assured that we have been engaged in a good work here, 
and that our reward will come. " Blessed are the peace- 
makers, for they shall be called the children of God." 



MODERN ECONOMIC DEVELOPMENT AND WAE. 

BY PROFESSOR JOHN B. CLARK, OF COLUMBIA COLLEGE. 

I have heard the opinion expressed that, in one partic- 
ular, our Conference might approach a little too closely to 
the character of the class-meeting of the Methodist church ; 
in that, while it is eminently desirable that we should have 
unanimity of feeling, we might develop just a little too 
much unanimity of thought. It has been a matter of 
rejoicing that that excessive unanimity has been somewhat 
disturbed ; and it is with a view to still further disturb this 
condition that I venture to offer a slightly dissenting 
opinion concerning one point. 



